Whose land was it anyway? The Crichel Down Rules and the sale of public land
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INTRODUCTION

The guiding principle of compulsory purchase of interests in land in England and
Wales is that of fairness best stated in the words of Lord Justice Scott in Horn v
Sunderland Corporation® when he said that the owner has “the right to be put, so far
as money can do it, in the same pogtion as if his land had not been taken from him”.
In many ingances, land acquired by compulson subsequently becomes surplus to the
requirements of the acquiring authority.  This may be because the intended
development scheme was scrapped, or substantialy modified, or that after the passage
of time the use of the land for which the purchase took place is no longer required.
More controversidly it may be that for ‘operationd ressons the acquiring authority
knowingly purchased more land than was required for the scheme? Under these
crcumstances, the Crichd Down Rules’ (‘the Rules) reguire government
depatments and other datutory bodies to offer back to the former owners or ther

successors, any land previoudy so acquired by, or under the threat of, compulsory

111957] 1 QB 485,

2 As, for instance, was the situation with the Channdl Tunnd Rail Link land purchase

3 Department of the Environment- Disposal of surplus government land: Obligation
to offer land back to former owners or their successors- The Crichel Down Rules

(October 1992) HM SO



purchase. Such an offer is to be at current market value, as assessed by the Didrict

Vauaion Office

The Rules are non-dautory guidance given to government bodies and others
on the disposd of surplus land. The term ‘rules is itsdlf something of a misnomer, as
the guidance is in the form of advice rather than as a set of dtautory regulations, and
is not universally gpplicable.  This paper seeks to explore the extent to which the
procedure alowing former owners of such land to buy it back operates in an explicit
and far nature. Drawing on recent research, and on exiding literature, the paper will
firdly examine the devdopment of the Rules itsdf a controversd process, and will

proceed to examine the operation of the current rules from the perspective of justice.

Research was conducted on behdf of the former Depatment of the
Environment, Transport and the Regions (DETR)?, as pat of the review of
compulsory purchase and compensatio™. Many of the recommendations of the report
have been included in the Government's Planning Green Paper® published at the end

of 2001 and will be referred to in this paper.

* Department of the Environment, Transport and the Regions: The operation of the
Crichel Down rules [2000]

® Published as Department for Transport, Local Government and the Regions [ 2001]
Compulsory Purchase and Compensation- the Government’ s proposals for Change,
Chapter 5. Thisforms part of the Government’s Green Pgper on Planning infran 6

® Department of Loca Government, Trangport and the Regions Planning: Delivering

a fundamental change [2001]



THE CRICHEL DOWN RULES: ORIGIN AND DEVELOPMENT

In the higory of modern parliament, the Crichd Down affar takes on momentous
significance, and has been described as a ‘politicd bombshell’”.  The public inauiry
into the Crichd Down events reveded a catdogue of ineptitude and
maadminigration and resulted directly in the resgnation of the Secretary of State for
Agriculture (Sr Thomas Dugdae), then a senior cabinet postion, and was the first
case of Minigerid redgnation snce 1917. Whilg the underlying case was, in the
scae of things, trivid, involving the transfer of some seven hundred acres of mediocre
agriculturd land in Dorsgt, the ramifications for subsequent government procedure
have been enormous, and it is regarded as one of the key events leading to the creation
of the post of Ombudsmarf. Crichd Down was probably the first instance of close
and very public scrutiny being directed & a Miniger of the Crown in the execution of

his duties.

The ggnificance today of the events of fifty years ago is two-fold. Firdly, and
the main topic for this paper, are the Rules themsdaves, and how they impact on the
management of public sector edates. Secondly, the profound effect that the events

had on the principle of ministerid responsibility’ and on the relaionship between

’ JRimington, “ Episodesin civil Service history VII1: Crichd Down” [2001] The
Source Public Service Journd http:/www.sourceuk/net/articles

8 |eeds Metropolitan University, “Introduction to law and constitution” [2002)]
http: Amww.Imu.ac.uk

% The Times, Editoria 6 June 1980;



Government and the Civil Service® is not to be underestimated. This assumes
rdlevance today in the light of this Government's penchant for ‘joined up
government, and is behind much of the ethos surrounding the gpplication of the Rules

today, and of the wider functioning of Government departments.

In terms of land disposds, the Rules are of ever-increasing importance. Most
noteble are the disposds of Minisry of Defence (MoD) lands under the MoD
Strategic Defence Review!!, under which the Defence Edtate are targeting disposals of
£700m by March 2002. It has been estimated that gpproximately five hundred Sites
are sold each year in the South East done'® and listed on the Defence Estates website
as current digposds include for example land a Chesea, Millbank, Woolwich,
Didcot, Thatcham and Farnborough. Some take on national importance, such as the
disposds of former RAF dtes a Bentwaters and Upper Heyford. At the time of the
research, there were over two hundred and forty MoD stes on the market, al of which
were being condgdered under the Rules. Similar examples can be drawn from the
Nationa Hedth Service (NHS), chdlenged with making disposds of £1.2bn over the

next five years. Other dgnificant digposng authorities include the Highways Agency,

10 C Jeffery, “50 years of the Political Studies Association” [1999]
htpp:/www.psa.ac.uk/awards/brochure

11 Ministry of Defence, The Strategic Defence Review White Paper: Modern forces
for a modern World. Cmnd 3999. (London. NSO, 1998)

12 3 Doak, “Planning for the reuse of redundant Defence estate: disposal Processes,
policy Frameworks and development impacts’ [1999] Planning Practice and Research
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the former British Ral*®, and the privatised water authorities, dl of whom have

developed their own disposal strategies.

The Criched Down Rules relate to the disposal of land formerly acquired by, or
under the threat of, compulsory purchase. They st out the procedures for offering
former owners the opportunity to repurchase land that was acquired from them and
which has since become surplus to the purpose for which it was acquired. The Rules
themsdlves are complex, having been developed piecemed over a number of years',
their gpplicability is uncertain (for some bodies they are mandatory, for others, merely
discretionary), and their precise authority far from clear. Moreover, they exist only as

non-statutory guidance.

The principle of offering to former owners surplus land acquired under
compulsory powers dates back to the Lands Clauses Consolidation Act 1845'. The
Rules themselves however were first published as a Treasury Circular in 1954 in
response to the recommendations of the Clark Report of the public inquiry held into

the Crichd Down events.

13 Through the property division, Rail Property Ltd.

141 Smith, “Managing Defence Estates’ [2001]
htpp:mww.publicservice.co.uk/pdf/central-gov

15 Sections 127-132. These actually went further than the current rulesin many
respects, including the right of neighbours to be considered in the offer-back
procedure where former owners declined to purchase.

16 No.6/54



The Crichel Down ‘case’ concerned land acquired by the Air Ministry from
the Crichel Edtate and others, and used during the Second World War as a bombing
range. After the war, the land became surplus to requirements, and the former
owners, particulaly one Commander Marten, sought to repurchase. Despite early
representations made by Marten and others, the Air Ministry decided to transfer the
land to the Commissoners of Crown Lands (one of whom was the Miniger of
Agriculture), on the grounds of maximising production, and subsequently to let to one
pre-selected tenant. Further representations, and the ensuing and protracted public
disquiet, with accusations of civil service cover-up, minigerid corruption and
departmentd maadministration®, led to the establishment of a public inquiry®® in
April 1954. In reporting on the inquiry findings to the House of Commons, full
minigerid respongbility for the affar was accepted by Dugdade, who promptly
resigned from the Government?°, effectively ending his politicd career and those of a
number of cvil servants  In his resgnation speech, the Miniger set out the man
principles on which future digposals of surplus land would be based, adding that the
procedure would be gpplied retrogpectively to Criched Down. The Clark Inquiry itself

has been subject to consderable criticisn?, Clak himsdf being accused of

17 Not a‘case’ in grict legal terms, as no judicia proceedings were involved.
18 W Woodhouse, “ The reconstruction of constitutional accountancy” [2000]
Newcastle Law School. Working Paper 2000/10

19 The Clark Inquiry™®

20 HC Deb, vol 530, 1178-1297. (June 1954)

%L |F Nicolson, The Mystery of Crichel Down (Oxford, Clarendon, 1986)



incompetence and arrogance?> The detal of the events is beyond the scope of this

paper, and is well-documented elsewhere?.

In the ensuing years, the Rules developed in a piecemed fashion, in response
to changing economic and politicd imperatives, and as a result of severa key

decisons of the courts.

The 1954 Rules placed a duty on some government bodies to consder whether the
offer-back procedure should apply, and if so, laid down the procedure that should be
folowed. Sgnificantly there was no statutory right granted to former owners. The
offer-back procedure only applied to land which was agriculturd a the time of the
acquisition.  There were a number of exceptions®*, where the offer back procedure
would not gpply; the most important being where the land had been so subgtantially
dtered in character that it could not be returned satisfactorily to agricultura use, and a
pre-emptive right to trandfer land to another government depatment who would
themsdves have been able to judify the use of compulsory purchase. Where the
Rules did apply, the repurchase was to be at the current market price as assessed by
the Didrict Vduer, not a the higtoric price a& which the origind compulsory purchase

took place.

22 Rimington, supra n 7
23 See RD Brown, The Battle of Crichel Down (London, Bodley Head, 1955); and
Nicolson, supran 21

24 Now contained in Rule 14



Replacement Rules were published in 1957%°, subdtantidly modifying the
1954 st Certan ‘specid procedures were introduced which more formally
recognised that the land, if 4ill predominantly agriculturd, could be trandferred
without offer-back to other departments or public bodies as long as they had
compulsory purchase powers. If the land had acquired development value, it could be
transferred to other department or public bodies irrespective of their compulsory
purchase powers. In both instances however, consultation with former owners was to
take place, though it is hard to see what it was hoped to achieve by this process.
Locd authorities were given pre-emptive rights to take over surplus land, athough

such transfers were subject to the right of former owners to have ther interests heard

a public inquiry.

The test requiring suitability for satisfactory agricultura use was replaced by a
new supplementary test which excluded land unless “...it was till predominantly
agriculturd in character or could till be used at least partly for agriculture, even

though it had become more valuable for other purposes.”

In 1967 a further review was caried out in an atempt to carify the Rules,
principaly by adopting a dearer format®®. A number of further exceptions and
amendments to the offer back procedure were aso ntroduced. These included land
with planning permission or agpprova, land within a designated New Town or Town

Development Area, land which had been offered for sde immediately before the

25 Treasury Circular No.5/57 and No.5/57(Addendum)

26 Treasury Circular No.1/67



origind acquistion, very smal areas of land with no satisfactory agricultural use, and

‘public interest’ cases.

Further lengthy discussons on the Rules and a review by the Land
Transactions Committee, was prompted by the Compton Bassett ‘cas?’ (1969),
paticulaly on the controversd exemption from the Rules of surplus land which had
acquired planning permisson. Despite widespread concern over the applicability and

complexity of the Rules, TC N0.1/67 was |eft unaltered.

In 1981, a further consultation and review took place, largely as a result of the
controversd Allen & Unwin ‘casg of 1980, concerning the disposd of land formerly
acquired for the proposed extension to the British Library and subsequently deemed
aurplus.  Significantly, the Rules were extended to agpply to nonragricultura land.
However, despite this mgor development, they were apparently deemed no longer
important enough to warrant an explicit document. The 1981 Rules were set out in
Pat [l of the Memorandum accompanying Department of the Environment (DoE)
Circular 18/84 “Crown Land and Crown Development” and were published in full in
the Journd of Planning and Environment Law 2’. The application to non-agriculturd
land was however subject to a time limit: the offer-back would only be made if the

disposal was no more than 25 years from the dete of the origina acquistion.

Finaly, and partly as areaction to the case of R v Commissioner for New

Towns ex parte Tomkins?®, afurther review in 1992 led to the publication of the

27 JPEL February 1982,pp 66-71.

28 11998] ECGS 141



current rules?®

THE CURRENT RULES

The current Rules were published by the DoE and the Welsh Office on 30 October
1992. Strictly they apply to government departments including executive agencies
and non-departmental public bodies but additiondly are commended to, but are not
binding on, Locd Authorities and bodies in the private sector to which public sector
land holdings have been trandferred eg. the privatised utilities. This, and the fact that
statutory development bodies are exempt, is a source of much confusion and conflict™
Where a government body fdls under the Rules, freehold disposds of the following
will be covered; land acquired by or under the threat of compulson or by voluntary
se, if the power to acquire the land compulsorily had exiged a the time of
acquistion, and land acquired under the blight conditions in the Town and Country

Panning Act 1990.

The presumption in the Rules is that former owners or their successors will be
gven a firda opportunity of purchasng the land previoudy in ther ownership,
providing it has not been materidly changed in character. The Rules identify
examples of such changes as being: where houses have been erected on agricultura
land; where mainly open land has been afforested; where offices have been built on
urban dtes, and where subgtantial works to an exising building have effectively

dtered its character. Where only pat of the land has been materialy changed, the

29 DoE, supran3

30 Civic Trust (2000) commentary on the Defence Estates consultation March 2000

10



generd obligation to offer back will apply only to the parts that have not been
changed. The 1992 Rules dso extended the twenty-five-year cut-off rule to

agriculturd land, dthough this does not operate retrospectively.

The exceptions, contained in Rule 14, ae largdy unchanged from previous

verdgons of the Rules and include:

where the land is needed by another Department (on specific minigerid
authority),

where there are strong and urgent reasons of public interest for the land to be
disposed of to aloca authority as abody with compulsory powers,

gndl areas of agriculturd land which would have no satisfactory agricultura
use even if used with other adjoining land;

where it is advantageous to the Department and the adjoining owners to adjust
boundaries through a land exchange;

where the land was originaly acquired for development purposes,

where the disposal accords with Government policies of trandfer of functions
to the private sector providing particular services,

where a disposd is in respect of ethe: a dte for deveopment or
redevelopment which comprises two or more previous landholdings, or a Ste
which congsts patly of land which has been materidly changed in character
and pat which has not and there is a risk of fregmented sde of the dte

redisng substantidly less than the market vaue of the whole site.

11



Where the market vaue of the land is so uncertain that clawback provisons
would be insufficient to safeguard the public purse and where competitive sde

is advised by the department’ s valuer and agreed by the responsible minister.

In the case of dtes for development or redevelopment comprisng two or more
previous land holdings specid condderation will be given to a consortium of former

owners.

The Rules are not the only forma guidance that government and other bodies have
to take account of when consdering disposng of surplus land.  Primary legdaion
including Locd government legidation on the disposa of propety, governmenta
policy statements and regulations on disposd are deemed to overide the Rules.
Complexity to the offer-back procedure compounded by the separate obligation
placed on depatments to follow the Treasury Guidance (Naiond Audit Office) on
the disposal of assets3!. Whilst this makes rather obtuse reference to the Crichd
Down Rules, it conflicts with them in severd respects, paticulaly in the definition of

‘value, adding confusion to the pricing of repurchases.

Reference to the Rules is dso to be found in internd guidance of the Civil

Sarvice® and the Vduation and Lands Agency®®. Often strict adherence to these

31 Contained in the Government Accounting Guidelines 3/1998 Annex 32.1 Disposal
of land and buildings and other land transactions. [1998] NAO
32 Civil Service IN 26/96 —Disposal of land to former owners- the Crichel Down

Rules[1996] Civil Service Centra Adminidrative Unit
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supplementary rules and guidance notes takes precedence over the Crichd Down
Rules and crestes pressures which concelvably lead to conflict with them. The
Nationd Audit Office scrutiny for ingtance, imposes ‘best vadue condderation on
disposds, posng a dilemma paticulaly on those bodies to which the Rules are

‘commended’ rather than binding.

Where the Rules are deemed to apply, the department concerned has to consult
with former owners or their successors to establish whether they wish to repurchase.
Retracing former owners can be a lengthy, difficult, and often fruitless process,
adding sgnificantly to the costs of disposd and delaying the sdes of surplus land.
There has developed a red and dsrong tenson between meeting the requirements of
the Rules and achieving digposa targets, and conflict between Treasury and other
guidance materid and the Rules themsdves, which may lead to the rights of former
owners being overlooked, particularly in Stuations where doubt as to the applicability

of the Rules dready exists>*

THE QUESTION OF FAIRNESS

Essentidly then, the Crichd Down Rules are about the public right of private

individuds to be given the opportunity to buy back property which was taken from

them under compulsory powers. As such, they should not only be operated fairly, but

33 Valuation and Lands Agency. Disposal of surplusland and buildings by public sector bodies [2000]

www.vla.nics.gov.uk/au/disposalguided).

34 DETR, supran4
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be seen to be operated farly. Failure to apply them consstently or indeed properly,
may leave the disposng department open to a clam that it has contravened Article 1

of Protocol 1 of the European Convention on Human Rights™.

The question of equity or fairness of the Rules can be examined from three
perspectives firdly, is the principle underlying the Rules intrindcdly one of farness?
Secondly, are the Rules, as they are written, ‘far'? And thirdly, are the Rules being

gpplied in an equitable manner?

Ultimately a condderation of these will leed to a fourth question needing to be
addressed, namely whether there are any changes which need to be implemented in

order to make the Rules more equitable?

THE EQUITABLE PRINCIPLE

The DETR (2000) research examined whether the origind philosophy behind having
an offer-back procedure was one of equity, and if so, whether this has changed over
time, and whether it dill vadid. Mog of those organisations deding with the Rules
clamed not to know on what mord, ethicd, financid or legd principles the Rules are
based. The interpretation of, and any changes to, the Rules will depend to a

sgnificant degree on whether their overriding raison d Otre is to give a right of pre-

%5 C Sturge, “Surplus to requirement” [1999] EG 9929.pp 109-111. Seeaso M
Redman, “Compul sory purchase and compensation and Human Rights’[1999] JPEL.
April pp 315-326. and G Parker, “Planning and rights. Some repercussions of the

Human Rights Act 1998” [2001] Planning Practice and Research 16(1) pp 5-8.
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emption to a landowner dispossessed of his property, or to appease former owners
whilgt principaly having regard to the public purse by enabling surplus land to be
disposed of as quickly as possible and at the best possible price. The adherence to the
Rules undoubtedly has a negative effect on cost control and on the time taken to
dispose, neither of which are beneficid to government or the taxpayer. Indeed earlier
research conducted for he DETR in 1998 concluded that ‘...the rules are a sgnificant

complication to the disposal process for the Ministry of Defence’ 3¢

The presence of the Rules seems to imply that the taxpayer in some way
‘owves the damant something. Landowners might argue that the Rules are a
recognition that former owners have suffered an injustice or that a right to be offered
land back exists. Conversdy it could be argued that owners are fully compensated at

the point of sde.

Could it be that the Rules represent a tacit acceptance of the existence of an
‘emotiond ti€ between the owner and his land? If this tie gives rise to an dement of
vaue which is not compensated a the point of compulsory purchase then it would
seem reasonable to contend that the former owner should have some right of redress
should the land cease to be held in the public interest. The most gppropriate right
would appear to be a ‘first refusd’ to buy the land back. This would appear to be the

underlying mord principle on which the Rules are based. However, it has been

36 Department of the Environment Transport and the Regions Review of the

Redundant defence Estate[1998] HM SO London
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agued®” that the lack of an explicit philosophy undermines the understanding and

application of the Rules.

The dosest to an explicit philosophy was put by Maxwel Fyfe, the Home
Secretary, in the 1954 House of Commons debate on the Rules:
..."When that purpose is exhausted, when that need is past, what is wrong, on any
condderation of mordity or judice, in dlowing the person from whom the land was

taken the chance of getting it back.”®

The precise nature of that redress is more complex to assess, and will
ultimately depend on how the owner was originadly compensated. The question of the

repurchase price will be investigated below.

One example of the underlying philosophy is given by the exception to the
Rules where the land has seen a materid change in character. The rationae for this
provison needs examinaion. Firdly, the arbiter of what congtitutes a materid change
is the dispoang authority themselves. If they deem tha the character of the land is
ggnificently dtered, then the Rules do not come into operation, and former owners
will not be notified. Ignorance of the impending disposd will consequently diminate
the opportunity for any legd chdlenge on the pat of former owners. Why should
materid change in the character of property preclude the right to buy it back? The
vauation principle (whether best price or current market value) will dictate thet the

purchase price reflects such change in character, s0 is it fair to deprive a former owner

%7 I bid.

38 HC Deb, vol 530, 1292 (June 1954)
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of the right to make a pre-emptive bid purdy on the grounds that he is getting back
something materidly different from what was teken from him? Clearly if there have
additiondly been subgtantive boundary changes, then it might not be feasble or
reasonably practicable for former owners to repurchase, unless some form of

consortium is created- a scenario which the Rules accommodate.

The question of whether there is an underlying philosophy of fairness can dso
be examined by closer scrutiny of the issue of development vaues. Whether owners
should be entitled to buy back land that has snce gained planning permisson, and if
0 a what price, is an issue that has troubled government since the Compton Bassett
case (see page **). When land is compulsorily purchased, any increese in value due
to the scheme underlying the purchase is ignored, and owners can only clam (snce
1992) for any planning permisson which would have accrued during the ensuing ten
year period. Briefly, on acquistion, a disposed owner's dam for land taken will
conds of current use vaue + exiging development vaue + hope vaue (eg.
developer’s landbank value). To this will be added any value due to development not
foreseen a the time of the purchase nor atributable to the scheme which aises in the

following ten year period.

There is a compdling argument that such incresses in vaue owe thar
exigence to decisons made by society rather than by actions of the landowner
concerned, and that hence any such vaue should belong b society and rightly devolve
to the public purse.  With this principle in mind, landowners may find themsdves
gther paying a price which reflects the exigence of planing permisson or

development vaue, or buying back their origina land subject to clawback clauses, or

17



minus certain ‘ransom grips, thereby enabling the department concerned to safeguard
any future development vaues. There are two compelling counter-arguments which
suggest that landowners and not the public purse should benefit from exising or
future planning permissons.  Firdly, that the UK does not operate a digtinct
development land tax, implying an acceptance of the principle that private gains on
the redisation of hope value do not reflect any public entittement.  Secondly, since the
wholesale privatisstion of the public utilities in the 1980s, where land is being sold off
by former state-owned utilities the subsequent gains are passed to private shareholders

rather than to the public purse.

The main criterion would gppear to be that former owners should not benefit
unduly a the expense of the taxpayer or the public interest generaly®®. The specific
exceptions to the Rules are designed to protect the taxpayer, and in dlowing land to
be passed between departments the Rules provide for the public interest to be put

before that of the individua’ s right to property.

On baance, and in the absence of any express intent being recorded, it seems
reasonable that the underlying rationde behind the Rulesis one of fairness and
justice. A secondary reason may well be one of political expedience- failing to be
seen to be acting fairly isincreasingly subject to media exposure and intense public
criticiam. The lack of aclear procedure led to the downfal of the Minister concerned
in 1954, and it is evident that political sengtivity about the Rules till remains. Indeed

most Hansard references to the Rules concern the principle of ministerid

39 Ministry of Agriculture Fisheries and Food (1992) Land and Property Unit. HMSO.
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responsibility rather than land disposal issues™®. Equally of the three hundred and
gxty or so web referencesto ‘ Crichel Down', at least as many refer to the political

consequences of the affair as do to the operation and interpretation of the Rules

themsdves.

ARE THE RULES, ASTHEY ARE WRITTEN, FAIR?

The Rules have been poorly drafted and lack daity. The origind draft and
subsequent changes were often knee-jerk policy reections to the rulings in hard cases,
with the consequence that they have developed in a haphazard way without reference
to the origind Crichd Down ruling or the reasoning behind ther introduction.
Consequently the guidance is often poor, and the wording is vague and open to wide
interpretation.  This may be perceived as a faling by former owners but conversdy it
may be seen by disposng organisations as conferring a degree of flexibility on the
process. The DETR research confirmed earlier findings* that *...there was a clear
lack of understanding amongst property practitioners, loca planning authorities and
even within government departments as to the precise datus of the Rules and which

set currently apply’.

It is not cler from the Rules themsdves which organisations they cover.
Certainly they apply to dl government departments but they are only discretionary on

loca authorities. It is less clear whether they apply to disposas made by successor

40 HC Deb, vol 238,1061(Nov 1996)

“1 DETR supran 36
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organisations, by privatised utilities and by other privatised bodies. The new forms of
public — private patnership arangements arisng over the past twenty years have
added to the confusion. It would seem to be inequitable, and to run counter to the
gpirit in which the Rules were intended, for the Government to have transferred land
to which the Rules gpplied, and from depatments on which they are hinding, to
private utilities and the like for which the Rules are only discretionary. Further, the
transfer of land to bodies that would not necessarily have had the powers to purchase
the land themsdves gives rise to disquiet, particulaly as subsequent disposds may
not be subject to the application of the Rules. The perception arises of a climate of
‘backdoor’ avoidance of the Rules.  For privatised utilities there remains the
unanswered question as to whether the courts will hold them to be ‘exercisng public

functions and therefore under the remit of the Human Rights Act 1998.42

If the underlying principle of former owners being offered-back surplus
property is accepted as being desirable, then there is a compelling argument for such a
right to be endrined in legidation, rather than to be contained in depatmenta
circulars and guidance notes. As currently set out, the Rules do not conditute a legd
right: they have no datutory force nor are they principles of law. They are policy
guidance to be taken into account, where relevant, by the bodies to which the Rules
are addressed, and any decison on whether or not to apply them will be made by the
body in quedion. This mugt rase quetions of natura judtice- with the digposing
organisation acting as both judge and jury. Dispossessed owners are not given the

opportunity of making representations that Criche Down should agpply- they need not

“2 D Hart, “The impact of the European Convention on Human Rights on Planning

and Environmental Law” [2000] JPEL Feb. 2000. pp 117 —134.
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even be awae that the organisation has considered (or not) their relevance.
Aggrieved private owners, without any right of apped, may subsequently find that

they do have recourse to the Human Rights legidation for satisfaction.

There is no clear definition of what conditutes a ‘disposd’.  Freehold
transactions are expresdy included, but it is less clear whether or not the Rules dso
apply to other disposas such as the granting of long leases or disposds to the Private
Finance Initigtive and Public/ Private Patnership schemes.  Some depatments do
issue guidance (Department of Hedth 2000), but often this is hidden away in circulars

and memoranda. ‘Fairness would imply that the Rules should gpply no maiter what

the status of the digposing (or acquiring) body.

Smilarly there is no guidance as to when a property is truly ‘surplus. The
procedures for declaring land surplus are at variance with the origind ntentions of the
Rules, formers owners now not being contacted until wider negotiations have been
conducted and even dfter planning permissions have been obtained. This is perceived
as being inequitable and contrary to the origind intention of the Rules. No longer is
land offered back when it is fird declared surplus and a the same time tha it is
offered for transfer to other departments and agencies. There are indeed no explicit
procedures for consdering the Rules a the time when surplus land is dfered between

departments.

Neither is there any guidance on what congtitutes a ‘materid change’ to land

which remains one of the key exceptions. The illudrative examples contained within

the Rules would seem to imply that there must be a physical change in character.
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Less importance is attributed to ‘change of use’, perhaps because formerly the Rules
applied only to agriculturd land, where material changes were esser to define and, by
the very nature of the land, required physica changes. Determining whether or not
there has been a materiad change of character has thus proved problematic,
particularly where urban property is concerned. Here the Rules would appear to be at
vaiance with planning legidation where changes of use take on an importance equd

to physica changesto a property.

The loose drafting of the exceptions to the Rules means tha different
authorities can take differing views as to whether Stuations should be dedt with under
them or not. There is concomitant lack of consstency both between and within
government departments, who are interpreting them in a variety of ways in order to
better meet organisationd imperatives such as land disposad targets. The combination
of poor drafting and loose interpretation dlows smilar cases to have different
outcomes, an inconastency which cannot be competible with ‘farness. The Panning
Minigter, Lord Faconer, spesking at the 2001 conference of the Confederation of
British Indudry outlined his vison of a “good planning sysdem” as one which is
“predictable’®®.  As pat of the wider planning system, the operation of the Rules

would gppear to fal wel short of this erstwhile requirement.

Much confuson arises over the principles of vauation contained within the
Rules. Former owners are required to pay ‘current market value, athough this is not
defined nor is it covered by the Apprasds and Vduaion Manud of the Royd

Indtitution of Chartered Surveyors (RICS), ‘the Red Book’. This terminology is at

“3 Reported in Plans, Plots and Talking shops. Daily Telegraph 17" November 2001.
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vaiance with the Treasury Guidance on Disposas, which requires depatments to
obtain ‘best price. The Vduaion Office advice is that ‘best price’ equates with the
RICS definition of ‘open market vadue. From the Treasury and Nationd Audit
Office standpoint, the best evidence of open market vaue is an open market sde.
Sdes off the market to former owners, even where they may be backed up by a

professona vauation, do not provide the same reassurance of vaue for money.

Most compulsory purchase compensation is determined by saute** as
interpreted by subsequent case law. Two overriding principles are that there is no
dlowance for the acquidtion being compulsory and furthermore that compensation
for the land taken is assessed at current market value. It is contended that were the
origind purchase to have occurred a a premium reflecting the compulsory nature of
the purchase, the argument in favour of re-purchase rights would be wesker. That the
option to repurchase should be a market value in current use seems reasonable, and
the counter-argument that repurchase should proceed a a price equating to the
origina compensation price would gppear to convey too grest an element of gain back
to the owner, potentidly giving rise to ‘windfdls of vast proportion’®. It is the
position of the former owner as a ‘specid purchaser’ which potentidly exposes the
weeknesses of the definitions. Where former owners Hill retain adjacent land, there is

a compdling argument for regarding them as specid purchasrs.  Where no such

retention is present, specia statusis open to question.

44 Most notably the Compulsory Purchase Act 1965, the Land Compensation Acts
1961 and 1973 and the Planning and Compensation Act 1991.

45 Freedman v British Railways Board [1992] ECGS 55
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However, in the case of agriculturd land, landowners do often retain adjacent
land, and in addition to receiving compensdtion for land taken, they can clam
condderable sums for severance, injurious affection and disturbance in respect of
damage to land retained®®. The Crichd Down Rules make no explicit alowance for
these sums and the question need to be asked whether former owners should be
required to repay or make some alowance for these tems when they get land back.
In redity, the re-amagamation of parcds of land is likedy to result in the cregtion of
marriage vaue of bendfit to the former owner. Such additiond severance payments
were redly intended to compensate the owner for the loss in perpetuity of vaue in his
retained land and the business he operates on it. Clearly only if the resde to him
occurs dgnificantly soon after the origind appropriation will the owner stand to make
any subgtantia gain, and it is argued that only in those circumstances should they be

regarded as ‘ specia purchasers.

The rules do not clarify the mechanism of the offer back procedure in respect
to how price is agreed. Is it sufficient to have the property externdly vaued and then
offer it a that price on a ‘take it or leave it bass, or does the digposing authority have
to go further and negotiate around the vauation as a Sating point?  Additiondly

there is no mechanism for the resolution of digputes over the question of price.

The offer-back procedure is governed by drict limits set out in the Rules.

Former owners are given two months to indicate an intention to purchase, a further

48 R Gibbard, “The compulsory purchase of farmland: identifying severance and
injurious Affection claims’ [2001]. Working Papersin Land Management O3/01.

Department of Land Management and Development, The Univerdty of Reading.
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two months to agree terms, and a fina sx weeks to negotiate and agree the price. In
practice these abitrary limits are too short, given the need to underteke legd searches
and surveys. Ceatanly time limits need to be imposed, to prevent openended
negotiations, and to apply a sensble cut-off in order to protect the public interest. It
would appear that very tight timetables are being imposed in order to surmount delays

in disposas caused by the difficulties of tracing former ownersin the first place.

The introduction, in 1992, of a twenty-five year cut-off period, after which
time disposas will cease to be covered by the Rules, would appear to be arbitrary, and
a source of unfairness.  The argument for a cut-off period would appear reasonable on
the face of it, that it limits the cogt to the digposing body of having to undertake long
and difficult searches to ascertain former owners. For agricultural property however,
the length of ownership is usudly greater than for other types of propety, and a
longer time limit, or even the aandonment of any time limit might be more
appropriate. It is nore likdy that former agricultura owners might <till be occupying
the adjoining property, and would judtifiably be aggrieved not to be offered back

surplusland.

Of paticular effect on agriculturd property is the limitation of the offer-back
to successors in title, thereby excluding subsequent purchasers.  With rurd edtates,
intrafamily sdes are not uncommon, paticulaly as a means of handing down
ownership to the next generation. Where such sdes have occurred, the Rules do not

aoply, and offerback rights are lost.
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ARE THE RULES BEING IMPLEMENTED FAIRLY?

Perhgps not surprisingly, in view of the lack of claity of the Rules, the research
(DETR, 2000) suggests that the total number of cases covered by the Rules and which
have resulted in a retun to the origind ownership since 1992 may be smal; amost

certanly lessthan one hundred, and in dl probability less than fifty.

The research confirmed the exigence of dgnificant misundersanding as to the
aoplicability of the Rules Forty percent of government departments and agencies
believed that they were discretionary, and forty-four percent of loca authorities
thought them mandatory. Twelve percent of agencies contacted clamed never to

have heard of the Rules. See Table 1.

Table 1. The applicability of the Rulesto organisation type

Organisation % of Rules Rules Rules not | Not

Type: responses | mandatory | discretionary | gpplicable | heard of
Rules

Government 17 49 40 6 6

agency

Government 4 56 44 0 0

Dept.

Loca 34 44 38 10 8

authority

NHS 14 45 45 0 10
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authority

NHS Trust 20 56 32 2 10
Trangport 1 100 0 0 0
Utilities 5 91 9 0 0
Vduation 5 70 30 0 0
Office

. Source: Department of the Environment, Trangport and the Regions. the

Operation of the Criche Down Rules (2000)

Of the post-1992 disposds where the Rules were known to gpply, at least fifty-four
of dtes were not offered back. Of those that were, fifteen percent were purchased by
their former owner. Of these, axty-eight percent were single houses, ten percent were

development Stes, and eight percent were agricultura land.

The research discovered a number of public sector schemes being prepared which
include land, which, under more norma circumstances, would have been offered back
to the former owner suggesting that the gpplicability of the Rules to the privatisd
utilities needs clarification. These bodies cdam tha they possess little evidence on
the detals of land acquigtions, which occurred prior to privatisation, leading to the
amos universd presumption that such land had been acquired without threat of
compulson, or that a materid change had taken place, rendering the Rules
ingppropriate to most disposas from this sector. A number of representations to the
DETR research were made concerning whether it is equitable that the offer back
procedures cease to gpply once land is transferred from an organisation for whom the

consderation of the Rules is mandatory to one where they are discretionary. This can
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lead to the inconsgtent gpplication of the Rules by the same type of organisation. In
defence, it is not dear from the Rules themsdves which private utility and other
companies they apply to. It would be more equitable if they were mandatory on dl
bodies with compulsory powers or which have been assgned land to which the Rules

would otherwise have applied.

Indeed, the problem of accessng former records was cited as the man practica
difficulty, preventing offer back in forty-three percent of cases. This is perhaps
evidence of a lack of rigour in the process of privatisation rather than deliberate
maadminigration, but nonetheless raises serious questions of mordity and judtice.
Lack of adequate records is a particular concern for successor organisations, which
casts doubt on ther ability to operate farly under the Rules. This is paticulaly so
where transfers between departments have dready taken place, and is exacerbated
where transfers to non-governmenta department bodies and others have occurred
with the result that few organisations are proactive in seeking to identify former
owners.  Given the low proportion of dtes actudly sold back, this may be a rationd

drategy, dthough it stands outside the spirit of the Rulesif not their actud provisons.

The fact that decisons on the gpplicability Crichd Down is made in the absence of
public scrutiny by the body seeking to digpose of property, and that they can approach
third paties in an atempt to pre-empt the rights of former owners is unfar. A
decison that the Rules do not gpply or tha the particular circumstances judify a
depature from them can only be chdlenged on public law grounds by way of a
judicid review, on the basis that they have been misinterpreted or irrationdly applied.

It follows that the Rules give former owners no rights, as such, which can be asserted
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and protected by law. The most that a former owner has is a right to chdlenge by way
of judicid review any decison by a disposng organisstion in reaion to the
goplicability of the Rules Even a successful judicd review will not inevitably result
in the land being offered back to the former owner, but only in the disposing
organisation being required to remake the decison in accordance with the Rules. In
al such instances the former owner needs to be aware that a transfer has occurred, and
this will probably only be immediately apparent where the sde is conducted on the
open market, and only then if it comes to the owner's atention. A disposng body
which deems the Rules to be ingpplicable is under no obligation to inform former
owners that any such consderation has been made. Even where authorities do adopt
the Crichd Down procedures, the nature of the searches (often needing to establish
titte over long periods and through poor quality records) involved means that often the
presumption to ignore is srongly evident. As a last resort, where searches prove
fruitless, some agencies do resort*’ to placing public notices in for insance, The
Farmers Weekly, the Edtates Gazette and the London or Edinburgh Gazette, with a
two-month period for owners to come forward. The public have no way of knowing

whether this process has been conducted fairly or arbitrarily if at all.

There is an underdandable if regrettable lack of understanding amongst
practitioners in both the public and private sector and in government departments as to
the precise gtatus of the Rules and which set (if any) currently applies. It may be that
this is somewhat overstated in the public sector in order to presarve flexibility in
whether to apply the Rules or not- better to assume that they do not gpply, than to

assume that they do. There is a legitimate expectation from members of the public

47 Asis obligatory under Rule 20
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that the Rules will be consdered and followed where they apply, but the public have
no way of knowing whether a department has made this congderation, unless they do

decide to gpply the Rules and offer back is deemed appropriate.

The Crichd Down Rules are not the only forma guidance tha government and
other bodies have to take account of when conddering disposng of surplus land.
Eighty-six percent of organisations responding to the DETR research had some form
of written guidance on disposds, (see Table 2) axty percent of which made some
reference to the Rules. However, organisations’ awareness of their own procedures
was not aways thorough- for ingance over hdf of the hedth-rdlated organisations
incorrectly said that their particular guidance made no reference to Crichd Down

procedures.

Complexity to the offer-back procedure & further added by the separate obligation
placed on departments to follow the “Treasury Guidance on the disposd of assets™®,
Whilgt this makes rather obtuse reference to the Crichd Down Rules, it conflicts with
them in saverd respects, particularly in the definition of ‘vaue, adding confuson to

the pricing of repurchases.

Table 2. Diposds Guidance

Organisation Guidance

Minigtry of Defence Circular 38/1992: The disposal of surplus
government land for the Defence Edtates,
Minigtry of Defence - identifying and
sdling surplus property 1997/8;

48 NAO, supran 31

30




Defence Estates Guide for MoD- Stages
and procedures in disposal.

Environment Agency- Egates Manud Volume 15

Nationa Health service Estate Management in the Nationa
Hedlth Service 1988;
Estate code 1995

Department of Transport Acquisition, management and disposa of
land and property purchased for road
construction NAO 1994,

Commission for New Towns Guidance note on disposa of land and
built assets, disposal of land and assets
NAO 1994-5;

Forest enterprise Disposal of property- rules and

procedures for offer-back to former

owners and lessors

Highways Agency Procedures manuas on land disposa

Locd Authorities Loca Government Ombudsman
(Disposd of land- guidance on good
practise 5).

Often grict adherence to these supplementary rules and guidance notes takes
precedence over the Crichd Down Rules and crestes pressures which conceivably
lead to conflict with them. From the perspective of the public purse, gpplication of
the Rules adds dday to the disposa process, increasng the time between declaraion
of a ste as surplus and its find disposa by an average of seventeen months™, with
obvious public policy implications.  Consequently there has developed a red and

grong tenson between meeting the requirements of the Rules, Treasury Guidance on

“SDETR, supran 4
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disposd and the disposa targets of individud departments. This prompted previous

research to conclude that the Rules are ‘ outmoded and counter-productive *°.

In the light of previous comments, it is perhgos not surprising that an andysis
of information on digposds reveded are a sgnificant number of disposas where the
land should have been offered back to former owners but was not. Of the three
thousand two hundred disposas since 1954 where the Rules were known to apply,

over haf proceeded without any offer back.

The practise of sdling land back subject to the department retaining a ransom
grip or the incluson of dawback clauses is liable to question on the grounds of ethics
and equity. The origind land purchase a maket vaue would have included hope
vaue not dtributable to the scheme, but not any development vdue arisng a a later
date®® It would seem inequitable therefore that clawback should be included at the
time d repurchase by the former owner. Reather the purchase price should reflect any
latent development value, as would a true open market transactior® It could be

argued that these schemes reflect alack of confidence in the externa valuation.

The Rules do consder the effect on vaduation of Ste fragmentation, that is the
bregking up of a dte into its origind separate ownership entities.  The obligation to

offer land back does not gpply where digposa is in respect of a ste for development

0 DETR, supran 36
®1 Unless due under the Planning and Compensation Act 1991 section 66.

®2 G Sams, “Compensation in compulsory purchase: Revisions to procedures and

miscellaneous matters’ [1987] Journa of Vauation 5(4) pp 420 —426.
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which comprises two or more previous land holdings and where there is a risk that the
fragmented sde would redise subgantidly less than the best price tha could be
obtained for the Ste as a whole.  However, there is no guidance on how the risk of
achieving a lower aggregate sae price is to be assessed nor what degree of risk leads
to exemption under the Rules  The preparation of fragmentation vaudions is
difficult, complex and open to question. Former owners can form consortia, to
legitimatdy thwat such a fragmentation argument under the Rules, and many
departments have argued that this is being abused by developers, with consequent
ddays and frudrations and with the result that best price has not adways been

obtained.

Many of the organisations questioned bund the Rules to be an irritation rather
than a centrd concern. Some organisations do have them firmly embedded in their
disposal procedures (e.g. highways depatments), others clearly do not actively

condder their application unless and until contacted by a cdamant, which from the

public perspective is surely unacceptable.

IMPROVEMENTS

The DETR (2000) research recognised and explored a number of possible

solutions to the identified problems surrounding the applicability and implementation,

and overdl farness, of the current Rules. These varied from abandoning the rules

atogether, through maintaining the status quio, to primary legidation.
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Abandoning them dtogether would run counter to the principle of fairness
which currently underlies the Rules. There is a recognition that compulsory purchase
is somehow ‘unfar — that unwillingly digpossessed owners do not get compensated
for the compulsory nature of the acquisition, and that correspondingly they should be
entitted to repurchase if the land ever becomes surplus.  Any changes to the
underlying ethos of no extra compensation being paid due to the purchase being

compulsory would it is argued compromise the Criche Down philosophy.

A number of organisations and individuas consulted in the research suggested
a mgor shift in the operation of the Rules, whereby the emphass is placed onto
former owners, who would be required to register a wish to purchase a a future date.
Such a move would require nationwide publicity in order to ensure far
implementation, and this would bring with it additiond cogt implications. However,
non-awareness of the Rules is a huge issue even under the current regime. Both the
Nationd Famers Union and the Country Land and Business Association (CLA)
recognise the need to make landowners aware of the existence of the offerback rules,

whether or not they are changed.

If the Rules are therefore going to be retained in some form, there is an
outstanding dedre for them to be encgpsulated in a single document, for example —
‘Treasury Regulations on the disposad of surplus property- the Criched Down Rules'.
This would expressly supersede dl previous guidance, so that there could be no
confuson over which set of rules was currently in force. Primary legidation may be
required to dert bodies to the applicability of the Rules. This would confirm clearly

which bodies the Rules were to be gpplicable to. It is argued that the only equitable



solution is for the Rules to gpply to al organisations for dl land acquired by or under
threet of compulson. In essence they should gpply to the land rather than the
diposng body, and would be mandatory for dl land acquired by bodies with
compulsory purchase powers.  Government should consider accompanying the

legidaionwith a Practice Manua to guide departments on procedura matters.

The Rules (or Regulations, as they would be likey to become) should more
caefully define the offerback procedure, and the exceptions to it.  Terminology
currently causng confuson, such as ‘materid change, ‘surplus and ‘disposal’
should be defined cdearly and unambiguoudy. The debate over ‘vaue should be
settled. A definition should be adopted with wider professond currency and in
accordance with accepted convention. The practise of the retention of ransom strips
or claw back clauses to protect future development vaues should be abandoned,
except where it can clearly be shown tha the former owner has adready received

consderation for subsequent development value.

A dmplification of the Rules could be based on the principle that dl land sales should
be conducted by public auction (or by tender). It would be adequate under the new
Rulesfor the digposing authority to take steps to trace former owners and notify them
of the impending sde, and to advertise locally and nationaly. Former owners would
then be required to bid in order to secure the property, and the marketplace would in
theory, find its own level. This procedure would not be without vauation problems
however; where the former owner was a specid purchaser, and no other third parties

were interested, they could conceivably repurchase a avery low price at auction.
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This would necessitate setting a reserve market vauation price, determined in

advance by the Digtrict Vauer or by an gppointed externa valuer.

Thereis compeling argument for the application of a diputes procedure, by way of
the Lands Tribuna with an attendant right to appedl. This may lead to yet more delay
in the disposal's process, and cost implications, but may be necessary to ensure that
‘saf€ decisonsare made. The Lands Tribuna aready ded with land price disputes,

and it would seem logicd to extend thelr jurisdiction to offer-back disputes.

In the recently published Green Paper, the DLTR make a number of
recommendations for the procedures for the disposa of compulsorily acquired land®:.
Most importantly, in recognition that the Rules should be retained, but as a universaly
mandatory form, tha there should be primary legidation defining the main principles,

and secondary legidation incorporating the detailed rules.

The Green Paper proposes new legidation to introduce an appealgarbitration
mechanism, to be used additiondly to settle disputes as to whether the Rules should
apply to a paticular disposd. Additiondly the DLTR recognises that property

negotiations are often lengthy, and propose increasing the time limits to eight months.

DLTR propose to retain the concept of applying the rules only where there has been
no materid changein character, retain the time horizon of 25 years aong with thelist
of exceptions, and the continuance of clawback as a legitimate toal in the protection

of the public purse.

°3 DETR, supran. 5)
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CONCLUSIONS

The Crichd Down Rules were introduced hadtily by a resgning Miniger, as the result
of a paliamentary scandd, and were based on the findings of a public inquiry which
has itsdf been the target of criticiam. The rules have never been widdy publicised,
and have been the subject of numerous reviews and revisons, confusng ther
underlying philosophy and meaking their gpplication increesingly uncertain. Running
padld to the Rules, and often overiding them or directly conflicting with them are
guidance materids published by the Treasury and others. Additiondly, many of the
organisations to which the Rules apply have ther own guidance on disposds which
may or may not ded explicitly with how they are to interact with the Crichd Down

Rules.

Consequently, there is much misunderstanding surrounding the issue of the
offer-back procedures in practice, leading to inconsstent and often ingppropriate
goplication of the Rules. The trandfer of powers and rights from public to private
organisations has highlighted the shortcomings of the procedures, and has increased
the opportunities for, a& worst, outright abuse of the Rules, and a best, their
gpplication in a piecemed and unaccounted manner. Examples of best practice do
exid, as evidenced by Highways Authority disgposas, but even here it is
acknowledged that the procedure imposes costs and delays with the implication that

the use of resources is sub-optimd.
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The undelying philosophy remans rdaively unchdlenged, that there is a
mora obligation, consequent on the compulsory nature of the origind acquistion, to
give former owners the pre-emptive right to re-acquire what was taken from them.
The precise mechanics under which this principle operates, and the determination of
the price a which the sde occurs are detals which require a consstency of

gpplication and regulatory guidance in order to function fairly and predictably.

The current review of town and country planning and associated issues
proposes a number of changes, in effect to the goplicability and presentation of the
Crichd Down Rules, rather than to ther substance. The green paper implicitly
acknowledges tha the rules are not operating farly or justly, and that they should be

made mandatory and subject to primary legidation.
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